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RECENT IMPORTANT DECISIONS 



Acknowledgment — Persons Entitled to Take — Officer and Stock- 
holder of Corporation. — A bill in equity was filed to foreclose a deed of trust 
given by defendant corporation. The acknowledgment thereof was taken by 
a notary who was at the time a director and treasurer of the corporation and 
also indebted for unpaid subscriptions to its stock. But there was nothing 
on the face of the instrument or acknowledgment indicating such relationship. 
Held, that the acknowledgment is a ministerial act and the deed of trust 
was entitled to record and was notice to subsequent purchasers. Ardmore 
Nat. Bank v. Briggs Machinery and Supply Co. et al. (1908), — Okla. — , 
94 Pac. Rep. 533. 

As to whether an acknowledgment is a ministerial or judicial act there 
seems to be a. diversity of holding. The weight of authority is to the effect 
that it is ministerial. Loree v. Abrier, 57 Fed. 159; Scanlon v. Wright, 13 
Pick. (Mass.) 523; Lynch v. Livingston, 6 N. Y. 523. Im some jurisdictions 
it is held judicial or quasi-judicial. Heitman v. Kroh, 155 Pa. St. 1 ; Pickens 
v. Knisely, 29 W. Va. 1. It is elementary that neither a party to nor one 
who is financially or beneficially interested in a. deed can take the 
acknowledgment. Wills v. Wood, 28 Kan. 400; Groesbeck v. Seeley, 13 
Mich. 330. And so a stockholder cannot acknowledge an instrument in 
which the corporation is interested. Hayes v. Southern Home Bldg. Co., 124 
Ala. 663 ; Smith v. Clark, 100 la. 605 ; Kothe v. Krag-Reynolds Co., 20 
Ind. App. 293. If the notary is an officer only and not a stockholder of the 
corporation, he is not disqualified. Fla. Sav. Bank v. Rivers, 36 Fla. 575 ; 
Sawyer v. Cox, 63 111. 130; Horbach v. Tyrrell, 48 Neb. 514. This case is 
surely on the border line. But it is supported by cases in Ohio and 
Tennessee, holding that an officer and stockholder of a corporation may 
take the acknowledgment where there is nothing on the face of the instrument 
to show such interest and where no fraud is present or undue advantage 
taken. Read v. Toledo Loan Co., 68 Ohio St. 280 ; Cooper v. Bldg. and Loan 
Assoc. 97 Tenn 285. This question has been more or less affected by 
statutes in 111., Ind., Ohio., Penn., Minn., and N. D. 

Agency — Brokers — Contract of Employment — Middleman — When Com- 
missions are Earned. — In an action to recover commissions on a sale of tim- 
ber land alleged to have been made for defendants, the evidence showed that 
plaintiff asked of defendants the price of the land and examined it. Plaintiff 
then called the attention of his employer to the lands and a sale was made 
through an offer made by the purchaser to defendants. Plaintiff made his 
claim for a commission after the sale was consummated. No agreement was 
entered into for a commission, and defendant supposed plaintiff was buying 
for himself or for another. Held, that the evidence did not show that 
plaintiff was acting as a broker or agent of defendant in securing a 
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purchaser and that the instruction that the jury might find a verdict for 
plaintiff if they found that he was a mere middleman was error in absence 
of testimony showing that he was acting as such. Wood v. Palmer et al. 
(1908), — Mich. — , 14 Detroit Legal News 963, 115 N. W. Rep. 242. 

It would seem that the error in the instruction of the Circuit Court as 
shown above was palpable. Plaintiff was obviously not the agent of both 
parties, for to act as the agent of both parties he must act with a full 
knowledge and consent of both parties. Mechem's Outlines oe Agency, 
§ 51 ; Rice v Wood, 113 Mass. 133; Bell v. McConnell, 37 Oh. St. 396; 
Byrd v. Hughes, 84 111. 174; Davis v. Hamlin, 108 111. 39. If he acts as 
agent for both parties without their full knowledge and consent he cannot 
recover commissions from either. Mechem's Outlines op Agency, § 224; 
McDonald v. Malts, 94 Mich. 172. In this case there is no evidence to 
show that his employer, the purchaser', knew that the plaintiff was even 
contemplating acting also as the agent of the defendants. But the plaintiff 
could have acted as agent for the purchaser, and also as a middleman for 
the vendors, the defendants. Ramney v. Donovan, 78 Mich. 32. A middleman 
can act as such without the full knowledge and consent of both parties, his 
business being simply to bring the parties together, to introduce them and 
then let them make their own bargain. Mechem's Outlines of Agency, 
§ 3°3» Rice v. Wood, and Bell v. McConnell, supra; Ranney v. Donovan, 
78 Mich. 318; McDonald v. Malts, 94 Mich. 172; Montross v. Eddy, 94 
Mich. 100. Not only must there be evidence that the person employed is 
acting merely as a middleman, but such evidence must be clear and conclusive 
in order to establish this exceptional character. Scribner v. Collar, 40 
Mich. 37s. 

Bankruptcy — Discharge — Vacation. — P. filed a petition and was 
adjudged a bankrupt. He then asked for a discharge. Notice was given 
that his application would be heard on a certain day. At that time the 
attorney for a creditor was unavoidably absent, but had made arrangements 
for another to represent his client at the hearing, and oppose the discharge 
on the ground that the bankrupt had fraudulently obtained a large loan 
of money. The second attorney failed to appear and the discharge was 
granted. Held, that the court, after granting a discharge, had jurisdiction 
to set it aside. In re Louisville Nat. Banking Co. (1908), — C. C. A. 6th 
Cir. — , 158 Fed. Rep. 403. 

The time within which a petition must be filed to vacate the discharge 
of a bankrupt for fraud begins to run from the date of the discharge, not 
from the discovery of the fraud. Pickett v. McGavick, Fed. Cas. No. 11, 
126; Alexander H. Mall & Co. v. Ullrich, 37 Fed. 653. But Taft, J., in 
Perkins v. Gay, in the Superior Court at Cincinnati, (3 N. B. R. 189), 
held, that the discharge could be attacked at any time and in any court. 
In support of his proposition he cites only James on Bankruptcy. The 
grounds for setting aside are numerous. It has been held that a decree 
obtained by" default, contrary to an oral agreement of counsel, even though 



